THE ATTORNEY GENERAL
OF TEXAS |
GERALD C. MANN " AUSTIN 11, 'I'EXAS‘

ATTORNEY GRENERAL

Honorable George H. Sheppard
Comptroéller of Public Aocounts
Austin, Texas

Dear 8irs Opinion No., 0=3087
: Re: Comproller's authority to issue
warrant for refunding domations
" made hy oertain oounties amd
chambers of oommerce to State Highway
Fund for defraying expemses of & Burvey,

From your letter of Jamuary 25, 1941, alomg with certain other dase
submitted, and the letter of explanatiom givea us by the State Highway Engime
eer ox dJanuery 30, 1941, we gather the followimg factss '

By Mimute No. 178569 om December 3, 1940, the Texas Btate H lghway
Commission designated  certain highway exbtending scuthwest across the ‘
Brazos River at or near Kimball'a Bend, ordered losstiom stydies to be made,
direoted the State Highway Emgineer to proceed with complétiom of plams amd
receipt of bids for the aonstruoction of a bridge amd approaches at the
Brazos River, amd amjong other thimgs not necessary o memtion, the Commise
sion also ordered returned meveral donmations in the total sum of $3,300,00
to the sources from which they cems, Said sum had been deposited in the
State Highway FPumd Yy Ellis County, Johmsonm County, Fort Worth Chamber of
Commesce, Daliss Chember of Commerce, and Farmers' Site Bamk, Meridiax,
Texas, for the purposs of defraying necessary expemses o bs incurred hy the
State Highway Deparfment im determining where orossing the Brazos River should
be mades These domations having beem made in pursusnce %o Minute ¥o. 13009

of the Highway Commission, dated November 24, 1936 and, &z we understend,
immediately thereafter, ,

The Highway Emgineer advises that it was not necessary to spend
any parts of the fund of $3,300.00, and that it is the deairs of the Eighway
‘Commigsion to returm the same to the domorse Accordingly the States Highway
Department has presemted its olaim to your Departmemt in the sum of :
§3.300,00 for reimtursement of said ocounties, ohambers of oammerce, and the
banke TYou request owr opiniom a&s to whether or not you sre authorized to
1ssue the requested warrant,

Artlole 8, Bection 6 of the Texas Conatitution, resds ss follows:
"Secs 64 XNo money shall be drawn from the Treasury but im pursusics of

speoific appw priations mace hy law; nor shall anmy appropriatiom of momey
be made for & lomger term tham two yesars, exoept by the first Legislature
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to assemble under this Comstitution, which may make the necessary appropri=
ations to carry on the pgoverament until the sssemblage of the sixteenth
Legislature,"

Article 6694, Revised Civil Statutes, provides:

"A1l funds coming intw the hands of the Commission derived from the registra=
tion fees or cther sources provided for in this subdivision, as collected,
shall be deposited with the State Ireasurer to the ocredit of a special fund
designated a3 *The State Highway Fund,' and shall be paid only cm warrants
issued by the Compltroller upon vouchers drawn by the chairman of the Commis-
sion and approved by one other member thereof; such voushers to be ascompan=
ied by itemized showrn statements of the expenditures."

Article 6874d, Revised Civil Statutes, contains the following:

"All further improvement of said Btate Highway System with Faderal aid shall be
mede under the sxclusive and direct control of the State Highway Department and
with appropriations made by the Legislature oub of the State Highway Funde o « "

Article 6674e¢, Revised Civil Statutes, readsg

"All moneys now ¢r heraafter depusited in the State Treasury 4o the cradit of
the 'State Highwey Fand,' insluding all Foderal ald moneys depcsited to the
aredit of =zald fund under bthe teims of the Fodaral Highway Ast and all county
aid moneys deposited to the sredit of said fund under the terms of this Act
shall be subjeet to appropriation for the specifiec purpssa of the improvement
of said system of the State Highway Departmente”

Whether by general stutute the Legislature oiuld havs previded fur
+the collestion and expenditure of this vast fuad without the necassity of
Legislative appropriations is a question we neoed not detevmine, For the
Legislature did not make any swch attempt. A reading of the above statutes,
particulariy Articles 6674d and 6674s, shows quite olearliy that the Legislature
intended t hat the Stata Highway Fund should simply bte a special fund in the
State Treamury, and subjest %o the appropriat .on by the Legislature, Wo &re
borne ouat by Atkins vse. Highway Depte, 201 S.W. 226; Johnson vse Ferguson,
55 S.W, (2d) 155, 1The lezislaturs rogulariy makes spplopristions ol this
fund in “the same way that 1t makes appropriations oub ¢f the goneral and
other special fumds in the State Treasurye.

We do not sonsiders here the gquestion as %o whether an appropriation
for the payment of these items would be wvalid or note Tt is sufficient for
the purpcses of this opinion to point out that the Legislature has made no
appropriation which could be oconstrusd tc cover this claime Hence, we are
constrained to answer your question in the negative.

GRLs js1egw o Yours very btruly
APPROVED FEB 4, 1941 ATTORNEY GENERAL OF T EXAS
/s/ Gerald C. Menn )

ATTORNEY GENERAL OF TEXAS By /s/ Glenn R. Lewis

Assi stand



